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banks and bank holding companies whose fi-
nancial interests would be affected by an in-
vestigation in which the Federal Reserve
employee would participate. The employee is
not disqualified from participating in the in-
vestigation because the banks that would be
affected are not part of the sector in which
the fund concentrates.

(c) Employee benefit plans. An em-
ployee may participate in:

(1) Any particular matter affecting
one or more holdings of an employee
benefit plan, where the disqualifying fi-
nancial interest in the matter arises
from membership in:

(i) The Thrift Savings Plan for Fed-
eral employees described in 5 U.S.C.
8437,

(i) A pension plan established or
maintained by a State government or
any political subdivision of a State
government for its employees; or

(iii) A diversified employee benefit
plan, provided:

(A) The investments of the plan are
administered by an independent trust-
ee, and the employee, or other person
specified in section 208(a) does not par-
ticipate in the selection of the plan’s
investments or designate specific plan
investments (except for directing that
contributions be divided among several
different categories of investments,
such as stocks, bonds or mutual funds,
which are available to plan partici-
pants); and

(B) The plan is not a profit-sharing or
stock bonus plan.

NOTE TO PARAGRAPH (c)(1): Employee bene-
fit plans that are tax deferred under 26
U.S.C. 401(k) are not considered profit-shar-
ing plans for purposes of this section. How-
ever, for the exemption to apply, 401(k) plans
must meet the requirements of paragraph
(c)(1)(iii)(A) of this section.

(2) Particular matters of general ap-
plicability, such as rulemaking, affect-
ing the State or local government
sponsor of a State or local government
pension plan described in paragraph
(c)(1)(ii) of this section where the dis-
qualifying financial interest in the
matter arises because of participation
in the plan.

Example 1: An attorney terminates his po-
sition with a law firm to take a position
with the Department of Justice. As a result
of his employment with the firm, the em-
ployee has interests in a 401(k) plan, the as-
sets of which are invested primarily in
stocks chosen by an independent financial
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management firm. He also participates in a
defined contribution pension plan main-
tained by the firm, the assets of which are
stocks, bonds, and financial instruments.
The plan is managed by an independent
trustee. Assuming that the manager of the
pension plan has a written policy of diversi-
fying plan investments, the employee may
act in matters affecting the plan’s holdings.
The employee may also participate in mat-
ters affecting the holdings of his 401(k) plan
if the individual financial management firm
that selects the plan’s investments has a
written policy of diversifying the plan’s as-
sets. Employee benefit plans that are tax de-
ferred under 26 U.S.C. 401(k) are not consid-
ered profit-sharing or stock bonus plans for
purposes of this part.

Example 2: An employee of the Department
of Agriculture who is a former New York
State employee has a vested interest in a
pension plan established by the State of New
York for its employees. She may participate
in an agency matter that would affect a com-
pany whose stock is in the pension plan’s
portfolio. She also may participate in a mat-
ter of general applicability affecting all
States, including the State of New York,
such as the drafting and promulgation of a
rule requiring States to expend additional
resources implementing the Food Stamp pro-
gram. Unless she obtains an individual waiv-
er under 18 U.S.C. 208(b)(1), she may not par-
ticipate in a matter involving the State of
New York as a party, such as an application
by the State for additional Federal funding
for administrative support services, if that
matter would affect the State’s ability or
willingness to honor its obligation to pay her
pension benefits.

[61 FR 66841, Dec. 18, 1996; 62 FR 1361, Jan. 9,
1997]

§2640.202 Exemptions for interests in
securities.

(a) De minimis exemption for matters in-
volving parties. An employee may par-
ticipate in any particular matter in-
volving specific parties in which the
disqualifying financial interest arises
from the ownership by the employee,
his spouse or minor children of securi-
ties issued by one or more entities af-
fected by the matter, if:

(1) The securities are publicly traded,
or are long-term Federal Government,
or are municipal securities; and

(2) The aggregate market value of the
holdings of the employee, his spouse,
and his minor children in the securities
of all entities does not exceed $5,000.

Example 1: An employee owns 100 shares of
publicly traded stock valued at $3,000 in XYZ
Corporation. As part of his official duties,
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the employee is evaluating bids for perform-
ing computer maintenance services at his
agency and discovers that XYZ Corporation
is one of the companies that has submitted a
bid. The employee is not required to recuse
himself from continuing to evaluate the bids.

Example 2: In the preceding example, the
employee and his spouse each own 100 shares
of stock in XYZ Corporation, resulting in
ownership of $6,000 worth of stock by the em-
ployee and his spouse. The exemption in
paragraph (a) of this section would not per-
mit the employee to participate in the eval-
uation of bids because the aggregate market
value of the holdings of the employee, spouse
and minor children in XYZ Corporation ex-
ceeds $5,000. The employee could, however,
seek an individual waiver under 18 U.S.C.
208(b)(1) in order to participate in the evalua-
tion of bids.

Example 3: An employee is assigned to mon-
itor XYZ Corporation’s performance of a
contract to provide computer maintenance
services at the employee’s agency. At the
time the employee is first assigned these du-
ties, he owns publicly traded stock in XYZ
Corporation valued at less than $5,000. Dur-
ing the time the contract is being performed,
however, the value of the employee’s stock
increases to $7,500. When the employee
knows that the value of his stock exceeds
$5,000, he must disqualify himself from any
further participation in matters affecting
XYZ Corporation or seek an individual waiv-
er under 18 U.S.C. 208(b)(1). Alternatively,
the employee may divest the portion of his
XYZ stock that exceeds $5,000. This can be
accomplished through a standing order with
his broker to sell when the value of the stock
exceeds $5,000.

(b) De minimis exemption for matters of
general applicability. (1) An employee
may participate in any particular mat-
ter of general applicability, such as
rulemaking, in which the disqualifying
financial interest arises from the own-
ership by the employee, his spouse or
minor children of securities issued by
one or more entities affected by the
matter, if:

(i) The securities are publicly traded,
or are municipal securities, the market
value of which does not exceed:

(A) $25,000 in any one such entity;
and

(B) $50,000 in all affected entities; or

(ii) The securities are long-term Fed-
eral Government securities, the mar-
ket value of which does not exceed
$50,000.

(2) For purposes of this paragraph (b),
the value of securities owned by the
employee, his spouse, and minor chil-

5 CFR Ch. XVI (1-1-98 Edition)

dren must be aggregated in applying
the exemption.

Example 1: The Bureau of Export Adminis-
tration at the Department of Commerce is in
the process of formulating a regulation con-
cerning exportation of portable computers.
The regulation will affect all domestic com-
panies that sell portable computers. An em-
ployee of the Department who is assisting in
drafting the regulation owns $17,000 worth of
stock in CompAmerica and $20,000 worth of
stock in XYZ Computer Inc. Even though the
employee owns $37,000 worth of stock in com-
panies that will be affected by the regula-
tion, she may participate in drafting the reg-
ulation because the value of the securities
she owns does not exceed $25,000 in any one
affected company and the total value of
stock owned in all affected companies does
not exceed $50,000.

Example 2: A health scientist administrator
employed in the Public Health Service at the
Department of Health and Human Services is
assigned to serve on a Department-wide task
force that will recommend changes in how
Medicare reimbursements will be made to
health care providers. The employee owns
$10,000 worth of shares in a sector mutual
fund invested primarily in health-related
companies such as pharmaceuticals, devel-
opers of medical instruments and devices,
managed care health organizations, and
acute care hospitals. Because the fund is not
a “‘diversified mutual fund” as defined in
§2640.102(a), the exemption at §2640.201(a) is
not applicable. However, because the fund is
a ‘“‘publicly traded security’” as defined in
§2640.102(p), the exemption for financial in-
terests arising from ownership of a de mini-
mis amount of securities at paragraph (b) of
this section will permit the employee to par-
ticipate on the task force.

(c) Exemption for certain Federal Gov-
ernment securities. An employee may
participate in any particular matter in
which the disqualifying financial inter-
est arises from the ownership of short-
term Federal Government securities or
from U.S. Savings bonds.

(d) Exemption for interests of tax-ex-
empt organizations. An employee may
participate in any particular matter in
which the disqualifying financial inter-
est arises from the ownership of pub-
licly traded or municipal securities, or
long-term Federal Government securi-
ties by an organization which is tax-ex-
empt pursuant to 26 U.S.C. 501(c) (3) or
(4), and of which the employee is an un-
paid officer, director, or trustee, or an
employee, if:

(1) The matter affects only the orga-
nization’s investments, not the organi-
zation directly;
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(2) The employee plays no role in
making investment decisions for the
organization, except for participating
in the decision to invest in several dif-
ferent categories of investments such
as stocks, bonds, or mutual funds; and

(3) The organization’s only relation-
ship to the issuer, other than that
which arises from routine commercial
transactions, is that of investor.

Example 1: An employee of the Federal Re-
serve is a director of the National Associa-
tion to Save Trees (NAST), an environ-
mental organization that is tax-exempt
under section 501(c)(3) of the Internal Reve-
nue Code. The employee knows that NAST
has an endowment fund that is partially in-
vested in the publicly traded stock of Com-
puter Inc. The employee’s position at the
Federal Reserve involves the procurement of
computer software, including software mar-
keted by Computer Inc. The employee may
participate in the procurement of software
from Computer Inc. provided that he is not
involved in selecting NAST’s investments,
and that NAST has no relationship to Com-
puter Inc. other than as an investor in the
company and routine purchaser of Computer
Inc. software.

(e) Exemption for certain interests of
general partners. An employee may par-
ticipate in any particular matter in
which the disqualifying financial inter-
est arises from:

(1) The ownership of publicly traded
securities, long-term Federal Govern-
ment securities, or municipal securi-
ties by the employee’s general partner,
provided:

(i) Ownership of the securities is not
related to the partnership between the
employee and his general partner, and

(ii) The value of the securities does
not exceed $200,000; or

(2) Any interest of the employee’s
general partner if the employee’s rela-
tionship to the general partner is as a
limited partner in a partnership that
has at least 100 limited partners.

Example 1: An employee of the Department
of Transportation is a general partner in a
partnership that owns commercial property.
The employee knows that one of his partners
owns stock in an aviation company valued at
$100,000 because the stock has been pledged
as collateral for the purchase of the commer-
cial property by the partnership. In the ab-
sence of an individual waiver under 18 U.S.C.
208(b)(1), the employee may not act in a mat-
ter affecting the aviation company. Because
the stock has been pledged as collateral,
ownership of the securities is related to the
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partnership between the employee and his
general partner.

Example 2: An employee of the Pension
Benefit Guaranty Corporation (PBGC) has a
limited partnership interest in Ambank
Partners, a large partnership with more than
500 limited partners. The partnership assets
are invested in the securities of various fi-
nancial institutions. Ambank’s general part-
ner is Capital Investment Services, an in-
vestment firm whose pension plan for its
own employees is being examined by the
PBGC for possible unfunded liabilities. Even
though the employee’s general partner (Cap-
ital Investment Services) has a financial in-
terest in PBGC'’s review of the pension plan,
the employee may participate in the review
because his relationship with his general
partner is that of a limited partner in a part-
nership that has at least 100 limited part-
ners.

[61 FR 66841, Dec. 18, 1996; 62 FR 1361, Jan. 9,
1997]

§2640.203 Miscellaneous exemptions.

(a) Hiring decisions. An employee may
participate in a hiring decision involv-
ing an applicant who is currently em-
ployed by a corporation that issues
publicly traded securities, if the dis-
qualifying financial interest arises
from:

(1) Ownership of publicly traded secu-
rities issued by the corporation; or

(2) Participation in a pension plan
sponsored by the corporation.

(b) Employees on leave from institutions
of higher education. An employee on a
leave of absence from an institution of
higher education may participate in
any particular matter of general appli-
cability affecting the financial inter-
ests of the institution from which he is
on leave, provided that the matter will
not have a special or distinct effect on
that institution other than as part of a
class.

Example 1: An employee at the Department
of Defense (DOD) is on a leave of absence
from his position as a tenured Professor of
Engineering at the University of California
(UC) at Berkeley. While at DOD, he is as-
signed to assist in developing a regulation
which will contain new standards for the
oversight of grants given by DOD. Even
though the University of California at
Berkeley is a DOD grantee, and will be af-
fected by these new monitoring standards,
the employee may participate in developing
the standards because UC Berkeley will be
affected only as part of the class of all DOD
grantees. However, if the new standards
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